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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 


UNITED STATES OF AMERICA : 

-v- ; 

WALTER SCOTT and ; 

HENRY J. JEFFREY, 

Defendants. 

.x 

The Grand Jury charges: 

From on or about the first day of January, 1972 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, WALTER SCOTT and HENRY J. JEFFREY, an employee 
of the United States Post Office, the defendants, and others 
to the Grand Jury unknown, unlawfully, wilfully and knowingly 
did combine, conspire, confederate and agree together 
and with each other to violate Section 1709 of Title 18, 

United States Code. 

It was part of the said conspiracy that the 
defendants unlawfully, wilfully and knowingly would embezzle, 
steal and abstract articles of mail which had been entrusted 
to an officer and employee of the United States Postal Service. 

Overt Acts 

In furtherance of the said conspiracy a.vi to effect 
the objects thereof, the following overt acts, among others, 
were committed in the Southern District of New York: 



INDICTMENT 
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1. On or about January 19, 1972, defendant 
WALTER SCOTT delivered a registered parcel to defendant 
HENRY J. JEFFREY at the Rockefeller Center Station 
Post Office. 

2. On or about January 19, 1972, defendant 
HENRY J. JEFFREY returned said parcel to defendant 
WALTER SCOTT. 

I 

3. On or about January 19, 1972, defendant 
WALTER SCOTT delivered to defendant HENRY J. JEFFREY $600.00. 

4. On or about February 12, 1973, uefendant 
WALTER SCOTT had a conversation with defendant HENRY J. JEFFREY 
at the Rockefeller Center Station Post Office. 

5. On or about February 13, 1973, defendant 
HENRY J. JEFFREY obtained and purloined a registered parcel 
delivered by defendant WALTER SCOTT to the Rockefeller Center 
Station Post Office. 

6. On or about February 14, 1973, defendant 
HENRY J. JEFFREY delivered said parcel to defendant 
WALTER SCOTT. 

7. On or about February 14, 1973, defendant 
WALTER SCOTT delivered $1,500 to defendant HENRY J. JEFFREY. 

(Title 18, United States Code, Section 371.) 

COUNT TWO 

The Grand Jury further charges: 

On or about the 19th day of January, 1972, in the 
Southern District of New York, WALTER SCOTT and HENRY J. JEFFREY 
bein" a United States Postal Service employee, the defendants. 





JPC,Jr.;ka 


unlawfully, wilfully and knowingly did embezzle a registered 

parcel # 528130-X which had come into their possession, 

and was intended to be conveyed by mail, addressed to: 

R. & H. Kaplan Inc. 

Palm Beach Tower 
Palm Beach, Florida 

(Title 18, United States Code, Sections 1709 and 2.) 

COUNT THREE 

The Grand Jury further charges: 

On or about the 13th day of February, 1973, 
in the Southern District of New York, WALTER SCOTT and 

HENRY J. JEFFREY, being a United States Postal Service 

% 

employee, the defendants, did unlawfully, wilfully and 

knowingly embezzle a registered parcel # 528824 which 

had come into their possession, and was intended to be 

conveyed by mail, addressed to: 

R. D. Eiseman Inc. 

Post Office Box 31187 
Dallas, Texas 75231 

(Title 18, United States Code, Sections 1709 and 2.) 

Foreman WHITNEY NORTH SEYMOUR, <lr. 

United States Attorney 
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Sept. 12, 
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on cts 

HENRY J. J EFFREY : I.S.S. deft, placed on 3 yrs prob./ 1-2-3 
CONCUR RE NTLY and fined $2,100.00. Deft, 
advised of right to appeal. 



GAGLIARDI, J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP MEW YORK 


UNITED STATES OF AMERICA, 

-against- 

WALTEP. SCOTT and HENRY L. 

JEFFREY, 

Defendants. 
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73 Cr. 505 

memorandum 

. DECISION 


-x 


CAGLIARDI, D. J. 

A three-count indictment charging defendants Walter 

Scott and Henry L. Jeffrey with conspiracy‘to embezzle nail and 

embezzlement of nail was returned in May 1973 following the 

filing of a complaint on March 13, 1573. Defendant Scott irako3 

» • 

\ 

this notion to dismiss the indictment on the ground that the 
government failed to comply with Rule 4 cf the Second Circuit’s 
Flan cor Prompt Disposition of Criminal Cases under Rule 50(b). 

F. A. Crira. P. (’‘Speedy Trial Rules"). 

Absent any applicable toll, under P.ule 4 of the 
Speedy Trial Rules and the recent case of Uni ted States v. Fierro, 
478 F.2d 336 (2d Cir. 1973), the government nu3t have communicated 
its readiness for trial in this case within six months from March 
13, 1573, the date of the filing of the complaint. The govern.- 

•: - _* vi*.\ 'y* ' ■- ‘ v 

rent filed a notice of readiness stating that it would be ready 
for trial or*, or after September 24, 1373 subject to receiving 
tan days’ notice of the actual trial date. Ic is thus clear t 


hat 







unless there nre excludable periods, the indictment must-he dis¬ 
missed since the government had failed to communicate its readi¬ 
ness for trial within six months, l .e. , on or before. September 
13, 1973. 

The government contends that three of the excludable 
periods enumerated in Rule 5 of the Speedy Trial Rules are appli¬ 
cable to toll the running of the six-month period in this.case. 
Firstly, the government asserts that the ten "day period irunedi- 
ately following arraignment during which Scott could have made 
r ;r -~- ria l notions is excludable from the computation of the 3 ix- 
ror.th period under Rule 5(a) of the Speedy Trial Rules. Rule 
3(a) excludes periods of delay "while proceedings concerning 
the defendant are ponding , including . . . pre-trial motions.” 
Since r.o motions were made, and thus none ware pending, during 

i - 

the ten days following arraignment, this period is not properly 
excludable in computing the tine within which the government 
should have communicated its readiness for trial. 

. * . i, . . 

Secondly, the government contends that a 27 day ad¬ 
journment of Scott's preliminary hearing before the magistrate, 
to which Scott consented, should be excluded. Rule 5(b) of the 

Speedy Trial Rules excludes "periods of delay resulting from a 

• . . . / 

continuance granted by the district court " with defendant’s con- 

. * * • ‘ #'• * 

sent. Periods of adjournment of proceedings granted by the rag- 
i--.trate are r.ot to ho excluded under Rule 5(b) in computing the-, 
time within which the government must be ready for trial. This 





F;ule docs net contcr.plats that ’magistrata" be included by the 
v.ords ’'district court"; whore such inclusion is intended, the 
Speedy t'ris.1 p.ulcs emolcy the words "court or magistrate «_■ ice , 
c.c.» Pule S (b). 

Fir.allv, the government contends that the six-r.onth 
period was tolled under Rule 5(g) on March 13 when defendant 
Scott ’.fas without counsel. The magistrate imocrately appomte* , 

i 

counsel on March 14 upon ascertaining Scott"a indigence. Rule 
5(g) provides no exclusion of time for failure "to provide counsel 

for an indigent defendant." • - • ~ 

It is further argued by the government that, notwith¬ 
standing a finding that no portion of the six-month z ;riod is 
tolled under Rule 5, thi3 case cannot be unconditionally. «lj snsissed 
because the government 1 s neglect was excusable. Jnder Rule 4, 
if the court determines that the facts surroundinc, the ^ailsrs 
of the government to comply with the 3ix—month Imitation pre¬ 
sent an instance of excusable neglect "the dismissal snail not 
v, e effective if the government is ready to proceed to trial within 

ten days." 

In an affidavit' submitted in support of the govern¬ 
ment’s claim that its neglect to communicate its readiness for 
trial was excusable, John P. Cooney, the Assistant Lnited State3 
'.itorriCy assicned to prosecute this case, states that the eje/— 

,. f?g fr. c t ready for trial at the time of Scott's arraign¬ 
ment on June 11. TIovever, 


contrary to the regular procedure set 










up for compliance with the Speedy Trial Rule, no reminder was 
received by Mr. Cooney on June 13 from the case control unit 
of the United States Attorney's office that a notice of readi¬ 
ness was due in the Scott case. It was not until September 24 
that Cooney became aware of his omission to prepara and file 
the notice of readiness. This dereliction was the result of 
Cooney’s good faith belief that a notice of readiness had al¬ 
ready been filed against Scott. Cooney’s failure to discover 
or act -upon his omission to file until September 24 was due 
in large part to his unusually busy schedule during the months 
of June to September. 

Tho government contends that under the standards 
set forth in United States v. Pierro , 473 I*.2d 336 (2d Cir. 1973) 
the government’s neglect to prepare and file a notice of readi¬ 
ness in this case rust be deemed excusable. The Court in that 
case found that the government had acted in good faith, that 
its normal practice was sufficient to enable it to comply with 
the Speedy Trial Rules, and that there was no prejudice to the 
defendant resulting from the government’s failure to inform 
the defendant of its readiness for trial. Under those circum¬ 
stances, tho Court held that the government's neglect was ex¬ 
cusable and, for this reason, dismissal of the indictment was 
not justified. 


Tha facts 
fro- those in Pier ro . 
nos-; was delivered to 


in the instant case differ significantly 
In the latter case, a notice of readi- 
the trial judge and tho government's 


- a- 
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v-’s T' cr 1 3sior. to file* a copy c£ it 3 notice with tho 
- j 4 .,-, defendant of its raadinoso- The 

-. r .. r> . -tr s '^.w i-i -‘’at 0.133 that the "critical factor" vas the 
vsliv^r*' of the notice of readiness to the judec*-3 chanters 
...!_v-si:t-nor.th -noried: tho court v?nt or to say that 
••1 trough -- ■’•7:<?tt3r nmctico" is to Silo an audition"! notice 
-ho court clcr?. ?.r.d servo n copy on the defendant, the 

. 1 

curroso of tho notice of readiness iv satisfied by tho eovern- 
rcnt'3 CO ;----.-icatio:i to the court that the case is ready for 

trial. • • ; 

notion of readiness was not even prepared in 

n * . * - * * * • 

th - i-.-tmc cane «r.ril Scptctihar 2 -i. after the six-ronth period 
r; ,,.^ involved hire in not a rare excusable failure 

u _ --1’ ,,4«.v- e v> re chic'-. " ?h«r»i s.ro rreny references 

"**'*■* , » 

iv. i-ierro to the inaortanco and necessity of tho govemaent con- 
__, • *■ r- roa-’ir.oss for trial to tho court within the period 
-T-iscrihtvj i-v the Sneedy Trial Pules. This, the cover naan t 
c . {1 „ , * 0 / 0 in t viT case. vJhilo this court in reluctant to dis- 

• « * _ ^ 4 . , *v ^ fc V* 2*5 in £«ct X 3 / ^C-T 

2 , c ^ : r. *r/.. -> - w . * •'» *- - •* * •* 3 * * . 

trin l within tho six-noRth period but failed to coramnicat* this 
r*a.ii"*j?s until shortly after the period had run, a contrary c -~ 


uision vou 


1 L in larce part natvssrt t.-.o purposea of the speedy 


7 rial ’-.ilia. 


•\ccor dimly, Scott’s r.-.otion to dismiss the indictment 
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MZMORASCCM 
DECISICri_ 


Defandants. 




GAGLlARI>lr D. J. 

A three-count indictr.snt charging defendants 
Walter Scott and Henry l! Jeffrey with conspiracy to «- 
v ..-1 j ~j» : 1 — r* a<-‘'o-> j’ TP*’'5"i t OC “‘.'•ii. *' r -'V3 T5- ■■'JG i*l * 

1973 following the filing of a cc^-laint on March 13, 1573. 

On a motion by defendant Scott, this court earlier dismissed 
the indictreent against bin on the ground that tr.e govern¬ 
ment failed to comply vith Rule 4 of the Second Circuits 
Plan for Prompt Disposition of Criminal Cases under Rule 
SO (b) , Fed. a. Grim. ?. ("Speedy Trial Rules 1 *). United 
states v. Scott , 73 Cr. 505 (S.D.h.Y., January 17, 1574). 
Defendant Jeffrey now moves for the sane relief. 

Absent any applicable toll, the six month period 
within which the government must have communicated its reaai- 
r ;j3 r or trial in tnis case uncar Ruia 4 oi the Speedy '-rial 
R .. ii3 commenced on .larch 13, 1573, the data of the filing 
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or the coinolaint. 


notice of readiness until September 24, 1973, eleven days 
• 3 £tsr the 3—zc month ceri—d had r.r.. Uecausa — hj.3 court 
found that the neglect to file was inexcusable and that 
there vera no circumstances present in Scott’o case to toll 
the running of the six month period, the indictment was di3- 
missed as to him. United States v. Scott , suora. 

Jeffrey is in a different situation, however. 

From the time Jeffrey was arraigned on the complaint on 
March 13, 1973, ha voluntarily cooperated with the govern¬ 
ment. Jeffrey initially made full statements of his involve¬ 
ment and that of defendant Jcotr m me cranes merged rn —ta 

« 

indictment and, later, uppearec and iastirieti no tore me 
Grand Jury in thi .3 matter on May 1, 1973. It was tne under¬ 
standing of the government, from its discussions vith oa__rey 
and his attorney, that Jeffrey intended to plead guilty and 
coootrsfce with the government in the trial of hi3 codefendant 
Indeed, at the time ox Jeffrey* 3 3 rraigmenc on —ha i..dic—en 
on June 11, 1973, his attorney stated that Jeffrey was pre¬ 
pared to plead guilty? the plea, however, was adjourned so 
that it could he arranged to be taken before this court. It 
was at this point that the government lost track of the case 


ic*: 11 "actember 24, i'373 . and Jeffrey’s olaa was never 


ar 1c 1 2 5 (h) 


cv cccasiona 


on r 
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It has beer. recently held by the Second Circuit that a 
defendant' 3 offer to cccuerato and the govern-terc ‘ 3 accept¬ 
ance of than offer constitutes an '* exceptional circur.stnnca ’ 
under Rule 5(h)/ -and that the period during which the gov- 

I 

ernmant believes the defendant to be ccocersting must ac¬ 
cordingly be excluded from the confutation of the six month 
period specified in Pule 4 - Uni ted States v. Vaiot , 481 
F.2d 22 (2d Cir. 1372). 

In the instant case, it is undisputed that Jeffrey 
was In fact cooperating ■•dta th 

least the tire of r.is arraignment on the indictment on June 
11/ 1773. Thus, this "period of delay occasioned by excep¬ 
tional circumstances'' must :a excluded, and the sir month 
period within which the government -U3t have communicated it3 
readiness for trial in this case ucaater.ced r.o earlier than 
June I!, 1373. The government 5 a filing of its nodes of readi¬ 
ness cn September 2-4/ 1373 was well within this period. The 
do fondant's motion must accordingly be denied. 

So Ordered. 
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